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FEDERAL VACANCIES ACT/Cloture
SUBJECT: Federal Vacancies Reform Act ... S. 2176. Lott motion to close debate.
ACTION: CLOTURE MOTION REJECTED, 53-38

SYNOPSIS:  As reported, S. 2176, the Federal Vacancies Reform Act of 1998, will amend the Vacancigawerily to
make clear its full pplication to the Justice [partment and to other Federapdetments andgencies. Article

I, Section 2 of the Constitutiogives the President thmwer to gpoint all officers of the United States, $eitt to the advice and
consent of the Senate. It further states thaigfass, ly law, mg cede the Senate's advice and congewer for lower-rankig
enployees of the Executive Branch. @pess hagiven broad authogitto the Executive Branch to hire ployees without rquiring
Senate confirmation. Thoseghirankirg positions that rquire Senate confirmation to be filled have begec#ied by law. The
Vacang Act, which was first enacted in 1868, sets forth the terms under which Raalétiains that rquire Senate confirmation
may be tenporarily filled without Senate confirmation, on an agtipasis, when theunexpectedy become vacant. The Justice
Department has lapclaimed that the Vacapd@ct does notpply to its vacancies fguositions reuiring confirmation because its
enablirg legislation vests the AttoriyeGeneral with thepower to delgate powers and functions to subordinate officials or
enployees. The Justice Partment agues that this authoyitsypersedes the Vacané\ct's reuirements. Other Federalmgtments
and @encies have lgein to follow the Justice partment's lead inpgointing actirg officials for indefiniteperiods of time, without
receivirg or even seekipSenate confirmation. This bill will make clear that enapbtatutes do not persede VacarycAct
requirements.

Other gecific provisions of the bill include the follown

e upon the death, regmation, or inabiliy to serve of a Senate-confirmed officer, the first assistant to that officer will become
the actimg officer, or, at the President's discretiopeason who has alregdeceived Senate confirmation to anotpesition ma
be made the actiyofficer;

® an actig officer will be allowed to serve for 150 yia(the current-law limit is 120 g8a);

(See other side)

YEAS (53) NAYS (38) NOT VOTING (9)

Republicans Democrats Republicans Democrats Republicans Democrats

(52 or 100%) (1 or 3%) (0 or 0%) (38 or 97%) 3) (6)
Abraham Hutchinson Byrd Akaka Harkin Bond? Hollings+
Allard Hutchison Baucus Inouye D’Amato-? Kennedy?
Ashcroft Inhofe Biden Johnson Sessiong- Moseley-Braur
Bennett Jeffords Bingaman Kerrey Reid#"N
Brownback Kempthorne Boxer Kerry Torricelli-?
Burns Kyl Breaux Kohl Wyden?
Campbell Lott Bryan Landrieu
Chafee Lugar Bumpers Lautenberg
Coats Mack Cleland Leahy
Cochran McCain Conrad Levin
Collins McConnell Daschle Lieberman
Coverdell Murkowski Dodd Mikulski
Craig Nickles Dorgan Moynihan
DeWine Roberts Durbin Murray
Domenici Roth Feingold Reed
Enzi Santorum Feinstein Robb
Faircloth Shelby Ford Rockefeller EXPLA.N.ATION. OF ABSENCE:
Frist Smith, Bob Glenn Sarbanes 1—Official Business
Gorton Smith, Gordon Graham Wellstone 2—Necessarily Absent
Gramm Snowe 3—lliness
Grams Specter 4—Other
Grassley Stevens
Gregg Thomas SYMBOLS:
Hagel Thompson AY—Announced Yea
:Z}ﬁqhs w;rrnn;?nd AN—AnNnounced Nay

PY—Paired Yea
PN—~Paired Nay
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e if the President submits a nominee to the Senate beforepiratior of the 150 dgs, the actig officer ma continue to serve
until the Senate acts on that nomination, and ifflaeton is not confirmed the nomineeynsarve for 150 dss after the final action
on that nomination;

e the 150-dw limit will be extended to 240 ¢a for vacancies in the first 60ydaafter the inaguration of a new President;

e if the 150-dg period for an actig officer expires, the President will be allowed to submit a nominee and pipeimaan actig
officer; and

® actirg officers who exceed the time limits in this bill will not permitted toperform the duties of the vacant offices;yonl
the heads of theirgencies will bepermitted toperform those duties.

On Setember 24, 1998, Senator Lott sent to the desk, for himself and others, a motion to close debate on the bill.

NOTE: A three-fifths mpority (60) vote is rquired to invoke cloture.

Those favoringthe motion to invoke cloture contended:

This vote should not bgartisan. The sybct before the Senate is constitutional. It is about reagstiriéirsenate's authgriover
executive ppointments. That authoyithas been encroachepoum for thepast 25years ly the Justice Dgartment. The first offense
was durig the Wategate investjation, when the Justice partment @pointed an actig director of the Federal Bureau of
Investgation in gen defiance of VacagcAct requirements to submit a nominee for fhest to the Senate for confirmation. It
asserted, and it has continued to assert, that the aytiieeit by Corgress to the AttorneGeneral to detgate authorit sypersedes
Vacang Act limits on the time that anperson my serve in an actmcapacity in aposition reuiring Senate confirmation. The
Justice Dpartment has encouwged other dgartments andgencies to follow its lead, and maof them have. Thproblem has
become worse over theears, to theoint that rght now 20percent of allpositions reuiring Senate confirmation have adin
officials in them. Some of those officials have been in tiests foryears without the Administration nominaiaryone to serve.

Unfortunatey, mary Democratic Senators, thglunot all, have said that theppose cloture because if cloture is invoked Senate
rules will onl allow germane amendments to be invoked.yTague that relevant amendments should also be offered, and have
listed several amendments thatytieould like to offer but that tlyedo not think meet thgermaneness test. However, we believe
that most of the exgples thg havegiven, such as theproposal to legthen theperiod that an actmofficer could serve, are clegrl
germaneproposals. The one expgon is theirproposal toput a time- limit on the Senate to act on a nominee once submitted. That
proposal is relevant, but ngermane. Theurpose of this bill is to reassert the Senate's constitutional aytloritonfirmirg
high-rankirg officials. How the Senate chooses to exercise that aytteat relevantpolitical question, but it is nagermane to
the issue at hand.

Issues ofjermaneness aside, we sighnopposeputting a time limit on the Senate for considgrimominees. Nothigin the
Constitution rguires the Senate to ever act oy anminees, and we note that it has been a conpragtice throghout the histgr
of the Senate for some nominees to remain on the calendar for experided of time. Senators maften have valid reasons for
not wantirg to act orparticular nominees, and thare fully within their constitutional ghts not to act. The President, tighuis
not within his constitutional ghts topollute the executive branch with "adjlhofficials instead of seekgiSenate confirmation
for his gpointees. It is almost as if some of our Democratic cgllea are sang that theprice of their greeirg to take back the
constitutional authowntthat the Executive Branch has ymd is that the Senate mgste up another constitutionalgnt. We he
that the will not insist on thigosition. The President has neither thghtito make unilateralpgoointments nor the ght to make
the Senate vote on his nominees withipecgic timeframe.

Our hge was tgass this bill thigyear with strog bipartisan spport. Unfortunatel, thowgh, it gppears that this vote will be
on laigely partisan lines. We still remain confident, tighuthat an greement will be reached. Next @pass, it is ver likely that
this bill will be enacted, over presidential veto if necessar

Those opposinghe motion to invoke cloture contended:

We believe we were vgrclose to reachimpagreement on thprovisions of this bill. Unfortunatg| Democratic Senators who
were ngotiating in good faith on several issues were blindsided when cloture wagrfdethturey on the bill. If we Democrats
were to vote for cloture now, we do not know if we would have gintime to debate oigermane amendments thoghly, and
we would not be allowed to offeryaof the relevant amendments which we wish to have considered. As the bill is ginafteid,
it is worthy of beirg debated, but it is not wosttof beirg passed. We have the votes to block cloture, but we do not have the votes
to blockpassge. Our Reublican collegues, if cloture were invoked, couldeet our amendments out of hand and tbess the
bill in its currenty flawed form. We know that the President would then veto the bill, and his veto would be sustained. To avoid
going throwgh that futile exercise, we are forced fmpose cloture at this time.



